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A NEW RELATIONSHIP BETWEEN DUE PROCESS 
OF LAW AND THE STATES’ POLICE POWER 


GILES J. PATTERSON of the Jacksonville Bar 


The Fourteenth Amendment to the Constitution of the United States is phrased in 
such broad and general language that the Supreme Court of the United States has never 
undertaken to define it. Instead, the Court, long ago, held that the gradual process of 
judicial inclusion and exclusion, in cases involving the construction of the words “due 
process of law” found in the Amendment, is better than an attempted definition of that 
phrase.!| Justice Miller said that he doubted whether any action of a state, not directed 
by way of discrimination against negroes as a class, would ever be held to come within 
the terms of the Amendment.2 The Court has repeatedly said that the Amendment was 
not intended to interfere with the power of a state to protect the lives, liberties and prop- 
erty of its citizens, or to promote their peace, morals and good order,? but only to nullify 
arbitrary legislation and arbitrary action by state authorities. Yet, in time there evolved 
from the long line of decisions in eases arising under the Amendment what is sometimes 
called the doctrine of “substantive due process.” One of the principal arguments ad- 
vanced for the reorganization of the “old” Court was that by the use of this so-called doe- 
trine, the Court had substituted its judgment for the judgment of state legislatures and, 
state executive officers. 


Despite the appointment of seven new members, “substantive due process” is still 
recognized by the Court, though not referred to by name. Despite the rule of Erie Rail- 
road v. Tompkins,> which requires federal courts to follow decisions of state courts, the 
Supreme Court, as presently constituted, has exercised its power to hold state statutes 


void and to reverse decisions of state courts as freely, if not more freely than did the 
“old” Court. 


For more than fifty years, the Court declined to hold that the Fourteenth Amend- 
ment prohibited abridgment by a state of individual rights guaranteed by the first eight 
amendments to the Constitution against abridgment by Congress.¢ But in 1921, it held 
that freedom of speech and of the press were protected by the Fourteenth Amendment.’ 
Since that decision, others of those rights have been brought under federal protection. 
Justice Cardozo referred to this as “a process of absorption.”’*® In effect, it is judicial 
legislation. 


Liberals and the Press have hailed recent decisions by the Court that have nullified 
state action as a new charter of individual liberty. They assume that this freedom is now 
safe from any abridgment, because in its opinions, the Court so strongly emphasized the 
importance of protecting it. But they have failed to realize the full significance of the 
fact that in those cases the Court nullified acts of state legislatures, and overruled deci- 
sions by state courts without holding that they were arbitrary acts; also, they have failed 


. See Davidson v. New Orleans, 96 U. S. 97, 104 (1877). 

. Butchers’ Union, etc. v. Crescent City, ete., ,111 U. S. 746 (1884). 

. Giozza v. Tiernan, 148 U. S. 657 (1893); Barbier v. Conolly, 113 U. S. 27 (1885). 

. American Land Co. v. Zeiss, 219 U. S. 47 (1911). 

. 804 U. S. 64 (1938). 

. Maxwell v. Dow, 176 U. S. 581 (1900); Barron v. Baltimore, 7 Pet. 243 (U. S. 1833). 
. Gitlow v. New York, 268 U. S. 652 (1925). 

. Palko v. Conn, 302 U. S. 319 (1937). 
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to realize that by its repeated reference in those opinions to the First Amendment, the 
Court has now laid the predicate for holding that Congress has power to regulate freedom 
of speech and of the press, notwithstanding the express prohibition of the First Amend- 
ment. 


The framers of the Constitution found it absolutely necessary to create a national 
government, but they were determined to preserve the sovereignty of states in local af- 
fairs. Hence, the Constitution as drafted provided for a dual sovereignty. A balanced 
distibution of governmental powers between the states and the nation was achieved by 
limiting the powers of the national government to those delegated to it by the Constitu- 
tion. Afterward, the Tenth Amendment was added to eliminate all doubt that this pur- 
pose had been accomplished. As Thomas Jefferson said in the Kentucky resolution,® 


“In questions of power let no more be heard of confidence in man, but bind him 
down from mischief by the chains of the Constitution.” 


The Constitution declares that it is the supreme law of the nation. It is the only yard- 
stick by which the power of the national government can be measured. States retain 
their former sovereignty in so far as they have not surrendered it by ratifying the Con- 
stitution and its amendments. 


When the Constitution was submitted for ratification, strong opposition developed 
because it did not contain a Bill of Rights. As Patrick Henry said in the Virginia Con- 
vention, the people were not willing that the liberties for which they had fought should 
depend on implication. Their fear of the power of the national government was in marked 
contrast to their confidence in their ability to defend themselves against abuses of power 
by state governments. In a letter to Mrs. Adams, Jefferson once said that he had always 
asserted that the states had the right, and the exclusive right, to control freedom of the 
press. Congress refused to adopt an amendment which would restrict the power of states 
to limit this freedom, when such an amendment was proposed by the Committee that 
drafted the first ten amendments.'° Ratification of the Constitution without condition 
was, it is generally admitted, obtained only as the result of an understanding that amend- 
ments containing a Bill of Rights limiting the power of the national government would 
be added. In consequence of that understanding, the first ten amendments were proposed 
by Congress and quickly ratified. 


The language of the First Amendment is unqualified :—Congress shall make no law 
abridging freedom of speech or of the press. Like the other nine amendments adopted 
at that time, the First, was exclusively a restriction upon the power of the national gov- 
ernment, and was not intended to limit the powers of the states." 


So clear and unambiguous was the language of the Amendment, and so well under- 
_ stood was its intent and purpose, that with the exception of the Sedition Act of 1798, 
Congress for over a century scrupulously refrained from violating its provisions. Oppo- 
sition to the Sedition Act resulted in its appeal within two years. Congress repaid all 
fines that had been assessed, and Jefferson pardoned all those who were in prison. The 
Federalist Party, which had sponsored the Act, disappeared from American history. Even 
during the Civil War, Congress passed no law that made utterances a crime. Both Con- 
gress and the people seem to have accepted the view of Madison, that “Congress is desti- 
tute of power to regulate speech and the press.” Justice Hughes once said that this was 
“significant of a deep-seated conviction of the people.” 


So stood matters until World War I, when Congress passed what is known as the 
Espionage Act and the amendment to it in 1918. Seven cases arising under the Act and 
the amendment were decided by the Supreme Court of the United States. In those cases, 


9. 4 Elliott, Debates, 543. 

10. See Warren, The New Liberty (1926 39 Harv. L. Rev. 431. 

11. Barron v. Baltimore, 77 Pet. 243 (U. S. 1833), cited supra note 6. 

12.U. S. ex rel Milwaukee Social Democratic Pub. Co. v. Burleson, 255 U. S. 407 (1921); Pierce 
U. S., 252 U. S. 289 (1920); Schaefer v. U. S., 251 U. S. 466 (1920); Abrams v, U, S,, 250 U, 
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the Court, for the first time, held that the unqualified prohibition of the First Amend- 


ment was subject to an exception. It sustained the Act and the amendment as an exer- 
cise of 


“The power of the government to protect the war operations of the United States 
by punishing intentional interference with them.’ 


All of the opinions refer to the war with Germany, the danger to the existence of the na- 
tion, and the duty and power of Congress to provide an army with which to preserve that 
existence. Since 


“the power (of Congress) to wage war, is the power to wage war successfully,”"+ 
the Court held that self-preservation of the nation was a primary duty, which outweighed 
during time of war the importance of preserving complete freedom of speech and of the 
press. It refused to permit individuals to invoke the guarantee of the First Amendment 
against the power of the government to punish those who attempted to interfere with the 
efforts of the nation to preserve its own existence. 


Hence, the statement of Justice Holmes in the Schenck case, which the Court now 
calls the “Clear and Present Danger Rule” is not a statement of a rule; rather, it is the 
statement of an exception to a rule. The rule is the First Amendment itself. Congress 
has no power to abridge this freedom, except, as Justice Holmes said, where 


“words are used in such circumstances to create a clear and present danger that 
they will bring about the substantive evils that Congress has a right to prevent.” 


This quoted statement was not intended to be an abstract statement of court-made con- 
stitutional law. It must be related to the rule of the First Amendment. Its meaning is 
clear only when it is read in its context—in connect*on with the facts of the case. Schenck 
was charged with having interfered with the recruiting of an army, with the conduct of 
the war. The Court held that the danger resulting therefrom was clear and present, that 
the evil which might result was one which Congress had the power to prevent. In the 
Abrams, Schaefer and Pierce cases, Justice Holmes and Brandeis dissented because they 
thought the majority of the Court had failed to recognize the limits of the exception. 


After the Civil War, Congress passed the Civil Rights Act of 1866, to protect the 
rights of the newly enfranchised slaves. It proposed the Fourteenth Amendment to pro- 
tect those rights, and to put the statute beyond the reach of the majority of Congress. 
Nine Confederate states, whose governments had been reorganized by their white popu- 
lation, refused to ratify the Amendment. Congress, fearing that the Amendment would 
fail, abolished those state governments, and placed them under military rule. It disfran- 
chised those who had served in the Confederate Army, and declared that those states 
would not be entitled to representation in Congress until they had ratified the Fourteenth 
Amendment. The new state governments, which were organized under the supervision of 
the military authorities, were controlled and officered by “carpetbaggers” and their 
Southern allies, and by former slaves. Those were the governments which ratified the 
Amendment which became a part of our Constitution in 1868. 


The stated purpose of the Amendment was high: it purported to protect all citizens 
of the nation against any attempt by a state to deprive them of their privileges and im- 
munities, and to protect all persons against any act of a state that would deprive them of 
their life, liberty or property without due process of law. But ratification of the 
Amendment was obtained by the use of the nation’s military power, and through politi- 
eal chicanery. After the Amendment was ratified, Congress passed what was known as 
“Force Bills” which authorized supervision of local elections by national officials. As a 
result, local self-government in the Southern states was abolished, and for years the white 


S.616 (1919); Debs v. U. S., 249 U. S. 211 (1919); Frohwerk v. U. S., 249 (1919); Schenck 
v .U. S., 249 U. S. 47 (1919). 

18. Herndon v. Lowry, 301 U. S. 242 (1937). 

14. See Hughes, 8he Supreme Court (1928) 104. 
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citizenry which had supported the Confederacy was denied every form of individual liber- 
ty. Thus it appears that the stated purpose of the Amendment did not prevent those 
states (with the help of Congress) from doing that which the Supreme Court now holds 
the Amendment was intended to prevent. These historical facts have never been referred 
to by the Court, but they demonstrate how a political faction may use the power granted 
to the national government by the Fourteenth Amendment to destroy freedom instead of 
preserving it. 


In construing the Amendment, the Court held that it was not intended to, and did 
not, radically change the whole theory of the relation of state and federal governments to 
each other ;'* that the primary duty of protecting the life, liberty and property of per- 
sons still rested upon the states;'¢ that the power of the federal government under the 
Amendment was limited to the protection of individuals against arbitrary and unreason- 
able action by a state or its authorities’? and that the federal government had nothing to 
do with the local policy of a state, or with the expediency of a state law,'® or with a hard- 
ship and injustice which might result from its operation. Statutes passed by a state in 
exercise of its police power for the purpose of protecting the life, liberty and property 
of its people, and to promote their peace, morals and good order, were presumed to be 
valid unless shown to be arbitrary and unreasonable.'? It also said that the Fourteenth 
Amendment did not impose “upon the states any restrictions about freedom of speech.’’2° 


After the close of World War I, a number of states passed laws making criminal 
anarchy and_criminal syndicalism, and utterances advocating such doctrine, a felony. 
These laws were the outcome of a fear that internal violence might result from an organ- 
ized effort to change the existing economic and political order, in favor of one inconsistent 
with American traditions and ideals. In the Gitlow case, the Court, although it held the 
New York statute to be a valid exercise of the state’s police power, said that it did not 
regard the statement in Prudenial Insurance Co. v. Cheek, supra, as “determinative.” It 
expressly held (for the first time) that the due process clause of the Fourteenth Amend- 
men does prohibit a state from abridging freedom of speech and of the press, but a state 


“does not act arbitrarily or unreasonably when in the exercise of its judgment it 
seeks to protect the public peace and safety without waiting until there is a con- 
flagration.” 


In the Whitney case2' the Court sustained a similar statute of the State of California. 
That opinion Said: 


“United and joint action involves greater danger to the public peace and security 
than isolated utterances and acts of individuals.” 


In both cases, the Court held that when the state has determined that a particular “type 
of utterances” is dangerous to the state, the statute should be sustained unless it be made 
to appear that the act “had no affirmative relation to the safety of the state.” 


Justice Brandeis introduced a new thought in the Whitney case when he concurred 
because defendant failed to prove circumstances which would have enabled the Court to 
find that the statute was arbitrary. In keeping with his statement are the decisions in 
the Fiske,22 DeJonge,?? Herndon,4 and Stromberg2® cases, where the Court held that state 


15. In re Kemmler, 136 U. S. 486 (1890). 

16. American Land Co. v. Zeiss, 219 U. S. 47 (1911), cited supra note 4. 

17. Hibben v. Smith, 191 U. S. 310 (1903). 

18. Angle v. C. M. & St. P. R. R., 151 U.S, 1 (1894, 

19. Jonese v. Portland, 245 U. S. 217 (1917); Barbier v. Conolly, 113 U. S. 27 (1885), cited supra 
note 3. 

20. Prudential Insurance Co. v. Cheek, 259 U. S. 530 (1922). 

21. Whitney v. California, 274 U. S. 357 (1927). 

22. Fiske v. Kansas, 274 U. S. 380 (1927). 

23. DeJonge v. Oregon, 299 U. S. 353 (1937). 

24. Herndon v. Lowry, 301 U. S. 242 (1937), cited supra not 13. 

25. Stromberg v. California, 283 U. S. 359 (1931). 
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statutes were arbitrary, unreasonable and void because of the construction given and the 
application made of them by the state courts to the facts in those cases. 


The limits of a state’s police power since the adoption of the Fourteenth Amend- 
ment have never been definitely fixed. Presumably, they must be determined by the rule 
of exclusion and inclusion. But in the cases just referred to, the Court cited and quoted 
from its opinions in cases under the Espionage Act, and related its decisions to the Clear 
and Present Danger Rule. By so doing, it implied that the prohibition of the Fourteenth 
Amendment against abridgment of freedom of speech by a state was analogous to the 
prohibition of the First Amendment against abridgment of it by Congress,—in other 
words, that a state is prohibited from abridging freedom of speech and of the press 
except where the words used are used in such circumstances, and are of such a nature as to 
create a clear and present danger of an evil which a state has the right to prevent. But 
the power of a state to define crimes is not limited, except by the state’s own constitution, 
and by the limitations imposed by the Federal Constitution. On the other hand, Congress 
has no general police power, and possesses no power to define crimes, except where this is 
necessary to enable it to carry into effect powers that have been vested in it. Because of 
the broad powers of a state legislature, the Supreme Court has held that it should pre- 
sume that an act of a state in the exercise of its police power is valid; otherwise, that pow- 
er might in time become entirely subordinate to the judgment of federal courts in every 
case involving a difference of opinion between a federal court and state authorities. The 
judgment of the local authorities in local matters is more likely to accord with loeal senti- 
ment, and to be better adapted to local conditions, than the judgment of the Federal Su- 
preme Court, which is “without intimate knowledge of its habits and needs.” 


In the Thornhill2é opinion, the Court restated the Clear and Present Danger Rule, 
but in new phraseology which implies that the judgment of the Court will now control 
even the discretion of the state. The opinion does not indicate that the Court considered 
whether the state legislature, or the state, had acted arbitrarily. It implies that the state 


statute was held void because it conflicted with what the Court considered a national pol- 
icy. It said: 


“Tt is recognized now that satisfactory hours and wages and working conditions 
in industry and a bargaining position which makes these possible have an im- 
portance which is not less than the interests of those in the business or industry 
directly concerned—The health of the present generation and of those as yet un- 
born may depend on these matters, and the practices in a single factory may have 
economic repercussions upon a whole region and affect wide-spread systems of 
marketing. The merest glance at state and federal legislation on the subject dem- 
onstrates the force of the argument that labor relations are not matters of mere 
local or private concern.” 


In the Bridges ease,?7 it was held that the Courts of California had no power to punish 
defendants for contempt, because there was no proof that the published statements actual- 
ly interfered with the state court’s administration of justice. The majority opinion said 
that the trial judge should not have been influenced by the utterances of defendants, and 
the mere fact that they may have had a tendency to interfere was not sufficient to justi- 
fy the state court exercising the common law power which for centuries had been a pre- 
rogative of English and American courts. 


Justice Black quoted the Clear and Present Danger statement of Justice Holmes in 
the Schenck opinion, but omitted the phrase,—“that Congress has a right to prevent”— 
by which Justice Holmes limited the words “substantive evils.” The omission of that 
qualifying phrase broadens the scope of the Fourteenth Amendment and indicates an in- 


tention of the Court to measure the power of the state by the Clear and Present Danger 
Rule alone. 


26. Thornhill v. Alabama, 310 U. S. 88 (1940). 
27. Bridges v. California, 62 Sup. Ct. 190 (U. S. 1941). 
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Justice Frankfurter, in the Meadowmoore opinion, reaffirmed the Thornhill decision, 
but reached a different conclusion, because the record showed that violence had been, as 
he said, “enmeshed in the picketing ;” the fact that violence had been used was regarded as 


sufficient to sustain the injunction by the state court. But Justice Black dissented, be- . 


cause, as he said, the case involved a national issue which he described as follows: 


“The situation is an intimate part of the larger problem of milk distribution 
throughout the country, and indeed of the still larger problem of all sorts of eut- 
rate distribution.” 


In the Bakery & Pastry Drivers’ case,?° an injunction of the New York court against 
picketing was reversed, because that court did not find that 


“the publication of words was attended or likely to be attended by violence, force 
or coercion, or that there was an actual or threatened abuse of the right of free 
speech.” 


But the coneurring opinion said that the state’s act was so narrowly drawn as to “aceom- 
plish direetly”’—that is, to limit peaceful picketing, which, it said, had been held to be a 
constitutional right, and which, as it also said, “is more than free speech.” 


In the Carpenters Union case,*° the statute of Texas authorizing an injunction against 
picketing was held valid because, as the Court said, it was intended to 


“localize an industrial conflict.” 


The state had the power 


“to confine the sphere of communications to that directly related to the dispute.” 
One dissenting opinion said that the facts in the ease could not. be distinguished from 
those in the Thornhill case; the other denied that the controversy between the parties 


“was no more than a private quarrel between the Union and the non-Union con- 
tractor ;” 


rather, it was 


“a part uf the nation-wide controversy over the subject.” 
“Injury to a particular person’s business,” it said was “insufficient to justify an 
act of the state limiting the right to picket.” 


The cases involving the right to picket rest upon an assumption that the Constitution 
prohibits a state from regulating what the Court terms “peaceful picketing,” though the 
opinions refer to the First Amendment to the Constitution as authority. 


Until the Thornhill decision, it was not generally supposed that there was any con- 
nection between picketing and freedom of speech—at least so far as appeared in decisions 
and legal articles in publications. The one is a form of economic coercion through united 
action by an organized group; the other deals with the free expression of ideas, and rests 
upon the assumption that the good sense of the people is the best judge of the merits of 
any controversy. Picketing involves someth'ng more than carrying banners and publiciz- 
ing an argument. The purpose of picketing is to compel an employer to accept the eco- 
nomic demands of a Union for increased weges, improvement in working conditions, ete. 
Publication is usually made at a place and under circumstances that more often than not 
arouse strong feeling, and has too often resulted in violence to both property and person. 
The state should be able to prevent danger of these evils. Its power to do so constitution- 
ally should not be limited by the requirement that violence has already resulted. The 
opinion in the Thornhill case is weakened by its reference to the National Labor Act, since 
the Act prohibits employers from speaking or writing to their employees for the purpose 


28. Milk Drivers Union v. Meadowmoor Dairies, 312 U. S. 287 (1941). 
29. Bakery & Pastry Drivers Union v. Wohl, 62 Sup. Ct. 817 (U. S. 1942). 
30. Carpenters & Joiners Union v. Ritters Cafe, 62 Sup. Ct. 807 (U. S. 1942). 
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of influencing their selection of a collective bargaining agent. The opinion, by implica- 
tion, assumes that Congress had the power to thus limit the right of employers, at the 
same time holding that employees have a constitutional right to picket. 


The effect of these decisions is that an employer is constitutionally compelled to as- 
sume the risk of injury to his property, and that employer and employees as well are com- 
pelled to assume risk of injury to their persons in order to avoid setting a precedent that 

“might have economic repercussions upon a whole region” ; 


that these risks should be assumed because of the 
“interdependenees of economic interests of all engaged in the same industry.” 


The power of a state is thus restricted for reasons which state officials themselves had 
no right to consider in determining the policy of the state. A state legislature has no pow- 
er to enact a law for the benefit of either labor or capital in other states, nor could it jus- 
tify a neglect of its duty to prevent breaches of peace within its borders, merely because 
its statute might have “economic repercussions” in other states. A state Supreme Court 
has no power to determine the validity of state laws by the possible effect of them upon 
persons outside of the state. Neither an act of a state legislature, nor a decision of a state 
court, is subordinated to an act of Congress, except where Congress has legislated on a 
subject within its delegated powers. Since Congress has no general police power, it is 
difficult to see how its delegated powers can be indirectly given that effect. 


If the measure of the constitutionality of a state statute, or of the decision of a state 
court under the Fourteenth Amendment is the Clear and Present Danger Rule as now 
phrased by the Court, and without reference to whether the statute or the decision is an 
arbitrary exercise of its police power, the decision of the state becomes subordinate to that 
of the national courts, and can, therefore, always be reviewed by a federal court. The 
former rule that the act should be sustained unless it appears prima facie (or by the ap- 
plication made of it by the state court) to be arbitrary, will have been abrogated, and the 
Supreme Court of the United States will, notwithstanding its long-established policy, be- 
come another reviewing or appellate tribunal of general jurisdiction. Since that Court 
has power to decline jurisdiction of any case decided by a state court, it can, of course, 
limit the number of cases it will consider. But it can be safely predicted that the number 
of petitions for certiorari will tremendously increase. As an indicaton of this, we have 
only to compare the number of cases which it has decided since 1921 with the number de- 
cided prior thereto, in which the validity of an act of the state was challenged as violating 
the Fourteenth Amendment. State courts and state legislatures will be unable to deter- 
mine with certainty the limits of their own power—unable to exercise with confidence 
their own independent judgment. In O’Neill v. Building Employees;' the Supreme Court 
of the State of Washingon was divided on the question of whether the decision in the 
Swing case? prevented it from exercising its own judgment in that ease. 


It may be that the majority op'nion in the Carpenters Union ease is an indication that 
the Supreme Court has already realized that as a practical matter it must reestablish its 
former rule that the act of a state is presumed to be valid; that the primary duty and pow- 
er to protect freedom of its citizens and inhabitants is that of the state, and that the power 
of the federal court under the Fourteenth Amendment should not be exercised unless the 


act of the state appears to be clearly arbitrary. As Justice Frankfurter said in the Bridges 
ease, it should 


“he fastidiously careful not to make private views the measure of constitutional 
authority.” 


But of this we cannot be sure, since the opinion in the Carpenters Union case distinguishes 
it from the Thornhill case only by finding that in the Texas case there was no “interde- 
pendence of economic interest” with those “engaged in the same industry.” 


31. 9 Wash. (2d) 507, 115 P. (2d) 662. 
82. A. F. of L. v. Swing, 312 U. S. 321 (1941). 
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Justice Frankfurter, in the Meadowmoor* opinion, reaffirmed the Thornhill decision, 
but reached a different conclusion, because the record showed that violence had been, as 
he said, “enmeshed in the picketing ;” the fact that violence had been used was regarded as 


sufficient to sustain the injunction by the state court. But Justice Black dissented, be- . 


cause, as he said, the case involved a national issue which he described as follows: 


“The situation is an intimate part of the larger problem of milk distribution 
throughout the country, and indeed of the still larger problem of all sorts of eut- 
rate distribution.” 


In the Bakery & Pastry Drivers’ ease,?? an injunction of the New York court against 
picketing was reversed, because that court did not find that 


“the publication of words was attended or likely to be attended by violence, force 
or coercion, or that there was an actual or threatened abuse of the right of free 
speech.” 


But the coneurring opinion said that the state’s act was so narrowly drawn as to “aceom- 
plish directly’—that is, to limit peaceful picketing, which, it said, had been held to be a 
constitutional right, and which, as it also said, “is more than free speech.” 


In the Carpenters Union case,2° the statute of Texas authorizing an injunction against 
picketing was held valid because, as the Court said, it was intended to 


“localize an industrial conflict.” 


The state had the power 


“to confine the sphere of communications to that directly related to the dispute.” 
One dissenting opinion said that the facts in the ease could not. be distinguished from 
those in the Thornhill case; the other denied that the controversy between the parties 


“was no more than a private quarrel between the Union and the non-Union con- 
tractor ;” 


rather, it was 


“a part uf the nation-wide controversy over the subject.” 
“Injury to a particular person’s business,” it said was “insufficient to justify an 
act of the state limiting the right to picket.” 


The cases involving the right to picket rest upon an assumption that the Constitution 
prohibits a state from regulating what the Court terms “peaceful picketing,” though the 
opinions refer to the First Amendment to the Constitution as authority. 


Until the Thornhill decision, it was not generally supposed that there was any con- 
nection between picketing and freedom of specch—at least so far as appeared in decisions 
and legal articles in publications. The one is a form of economic coercion through united 
action by an organized group; the other deals with the free expression of ideas, and rests 
upon the assumption that the good sense of the people is the best judge of the merits of 
any controversy. Picketing involves someth'ng more than carrying banners and publiciz- 
ing an argument. The purpose of picketing is to compel an employer to accept the eco- 
nomic demands of a Union for increased wages, improvement in working conditions, ete. 
Publication is usually made at a place and under circumstances that more often than not 
arouse strong feeling, and has too often resulted in violence to both property and person. 
The state should be able to prevent danger of these evils. Its power to do so constitution- 
ally should not be limited by the requirement that violence has already resulted. The 
opinion in the Thornhill case is weakened by its reference to the National Labor Act, since 
the Act prohibits employers from speaking or writing to their employees for the purpose 
28. Milk Drivers Union v. Meadowmoor Dairies, 312 U. S. 287 (1941). 


29. Bakery & Pastry Drivers Union v. Wohl, 62 Sup. Ct. 817 (U. S. 1942). 
30. Carpenters & Joiners Union v. Ritters Cafe, 62 Sup. Ct. 807 (U. S. 1942). 
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of influencing their selection of a collective bargaining agent. The opinion, by implica- 
tion, assumes that Congress had the power to thus limit the right of employers, at the 
same time holding that employees have a constitutional right to picket. 


The effeet of these decisions is that an employer is constitutionally compelled to as- 
sume the risk of injury to his property, and that employer and employees as well are com- 
pelled to assume risk of injury to their persons in order to avoid setting a precedent that 

“might have economic repercussions upon a whole region” ; 


that these risks should be assumed because of the 
“interdependenees of economic interests of all engaged in the same industry.” 


The power of a state is thus restricted for reasons which state officials themselves had 
no right to consider in determining the policy of the state. A state legislature has no pow- 
er to enact a law for the benefit of either labor or capital in other states, nor could it jus- 
tify a neglect of its duty to prevent breaches of peace within its borders, merely because 
its statute might have “economic repereussions” in other states. A state Supreme Court 
has no power to determine the validity of state laws by the possible effect of them upon 
persons outside of the state. Neither an act of a state legislature, nor a decision of a state 
court, is subordinated to an act of Congress, except where Congress has legislated on a 
subject within its delegated powers. Since Congress has no general police power, it is 
difficult to see how its delegated powers can be indirectly given that effect. 


If the measure of the constitutionality of a state statute, or of the decision of a state 
court under the Fourteenth Amendment is the Clear and Present Danger Rule as now 
phrased by the Court, and without reference to whether the statute or the decision is an 
arbitrary exercise of its police power, the decision of the state becomes subordinate to that 
of the national courts, and ean, therefore, always be reviewed by a federal court. The 
former rule that the act should be sustained unless it appears prima facie (or by the ap- 
plication made of it by the state court) to be arbitrary, will have been abrogated, and the 
Supreme Court of the United States will, notwithstanding its long-established policy, be- 
come another reviewing or appellate tribunal of general jurisdiction. Since that Court 
has power to decline jurisdiction of any case decided by a state court, it can, of course, 
limit the number of cases it will consider. But it can be safely predicted that the number 
of petitions for certiorari will tremendously increase. As an indicaton of this, we have 
only to compare the number of cases which it has decided since 1921 with the number de- 
cided prior thereto, in which the validity of an act of the state was challenged as violating 
the Fourteenth Amendment. State courts and state legislatures will be unable to deter- 
mine with certainty the limits of their own power—unable to exercise with confidence 
their own independent judgment. In O’Neill v. Building Employees,‘ the Supreme Court 
of the State of Washingon was divided on the question of whether the decision in the 
Swing case? prevented it from exercising its own judgment in that case. 


It may be that the majority op'nion in the Carpenters Union ease is an indication that 
the Supreme Court has already realized that as a practical matter it must reestablish its 
former rule that the act of a state is presumed to be valid; that the primary duty and pow- 
er to protect freedom of its citizens and inhabitants is that of the state, and that the power 
of the federal court under the Fourteenth Amendment should not be exercised unless the 


act of the state appears to be clearly arbitrary. As Justice Frankfurter said in the Bridges 
ease, it should 


“he fastidiously careful not to make private views the measure of constitutional 
authority.” 


But of this we cannot be sure, since the opinion in the Carpenters Union case distinguishes 
it from the Thornhill case only by finding that in the Texas case there was no “interde- 
pendence of economic interest” with those “engaged in the same industry.” 


31. 9 Wash. (2d) 507, 115 P. (2d) 662. 
$2. A. F. of L. v. Swing, 312 U. S. 321 (1941). 
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These decisions raise other questions. For example: if the Clear and Present Dan- 
ger Rule it to be utilized as the sole measure of the state’s power under the Fourteenth 
Amendment, then the rule wh‘ch was stated as an exception to the First Amendment has 
become the rule for deciding cases arising under the Fourteenth Amendment. The ques- 
tion immediately arises, will the Court now determine the validity of an act of Congress 
by this rule? If Congress has the power to prohibit utterances where there is a clear and 
present danger of evil, and its power is not limited to the prevention of danger of an evil 
which it alone has the power to prevent, such as the advocacy of the use of force against 
the government, or an interference with its power to wage war, where are the limits of 
the power of Congress to be found? If Congress itself has the power to determine what is 
“evil,” then its mere assertion of power will create power, and the limits of it will vary 
with each succeeding Congress. Professor Corwin, long ago, said that Congress could 


“forbid words which are intended to endanger those (national) interests, if in the 
exercise of a fair legislative discretion it find it necessary and proper so to do.” 


What then will become of the prohibition of the First Amendment? 


Or, if the courts are to determine the limits of the power of Congress, by what stan- 
dards will their decision be measured? Congress might attempt to prohibit utterances that 
in its judgment interfere with the exercise of other powers delegated to it. Will the Court 
in such a ease make its own “private views the measure of constitutional authority,” or 
will it, as Mr. Willis suggests in his work on Constitutional Law, determine whether un- 
der the facts the act is a reasonable abridgment of this freedom? 


Moreover, the Fourteenth Amendment, in addition to its prohibition upon the power 
of the states, grants to Congress the power to enforce the Amendment by appropriate 
legislation. As now construed, the federal government guarantees freedom of speech and 
ot the press to all individuals. It would, therefore, seem to follow that the federal gov- 
ernment must determine the scope of the freedom which it has guaranteed. In the cases 
referred to, the Supreme Court has acted on this assumption. It held that peaceful picket- 
ing eannot be prohibited by a state; that state courts cannot punish utterances that have 
only a tendency to interfere with the administration of justice by state courts. Other lim- 
itations may be found. Congress has the power to enforce these limitations by appropriate 
legislation, through the executive and administrative branches of the national government. 


Freedom of speech and of the press is, like all other liberties, relative. It has never 
been, and never will be, susceptible of precise definition. It does not authorize an in- 
fringement upon the rights of others. Libel and slander laws are still valid. Under the 
Fourteenth Amendment, Congress, in order to protect what it conceived to be the civil 
rights of the negroes, enacted laws that resulted in a denial of freedom to the white people 
ot the South. ‘lhe National Labor Relations Act, to protect the right of collective bargain- 
ing, has abridged an employer’s right to speak. Congress may, likewise, in the interest 
of any one group, legislate in a way which will affect the personal or property rights of 
some other group within a state. The power of the state to regulate these internal affairs 
will thereby be lost. Justice Reed, in the Carpenters Union case, recognized this when he 
said that the issue was between the power of the State of Texas to forbid “orderly picket- 
ing with banner of placard” and a right guaranteed by the Fourteenth Amendment; a de- 
cision compelled “the balancing of social advantages,” and that state statutes had been 
held void in other cases because the state had withdrawn “federal constitutional protee- 
tion” of this liberty. Where the Court has held an act void for this reason, it has neces- 
sarily enlarged the power of Congress to protect these newly recognized constitutional 
rights. How far can this go without further impairing the power of the states? 


The First Amendment prohibits Congress from regulating or abridging freedom of 
speech and of the press. The Fourteenth Amendment was not intended to permit Con- 
gress to do something which the First Amendment prohibited it from doing. The Four- 
teenth Amendment was never intended to do more than provide a shield for individuals 
against arbitrary or discriminatory acts of a state. It was not intended as a sword with 
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which the national government could destroy the sovereignty of states. It was not in- 
tended to take away from states the right to exercise their police power in a reasonable 
manner. But when the federal Supreme Court holds that a police statute is void because 
it violates the Fourteenth Amendment, the local issue involved in the case automatically 
becomes an issue between the national government and the state, unless the Court exer- 
cises se!f-restraint and limits its consideration to the question of whether or not the act of 
the state was arbirary. The Court should adhere to a general rule of law, which can be 
applied by subordinate federal courts and by state Supreme Courts as well. The Supreme 
Court cannot itself decide every case that arises. This is a physical impossibility. Even 
if such a policy should at times permit a state to perpetrate an injustice, it is better that 
an occasional injustice be permitted than that our supreme tribunal, by trying to correct 
one, should radically “change the whole theory of the relation between state and federal 
governments,” which, it has so often said, the Amendment was not intended to do. Only 
if the Court continues to recognize that the primary duty and responsibility for the regu- 
lation and settlement of local eeonomie and social controversies rests upon state govern- 
ments, and limits its consideration to cases in which the state has arbitrarily violated its 
obligation, can it preserve that detached and disinterested attitude which is necessary if 
it is to maintain its position as the final authority on the interpretation of the Constitu- 
tion of the United States, and at the same time, preserve that local self-government by 
states, wh'ch is an essential of the dual sovereignty provided by our Constitution, and a 
fundamental of Anglo-Saxon democracy. 


IMPUTED NEGLIGENCE 


By D. C. McMULLEN, of the Tampa Bar 


In Tampa Electrie Co. v. Bazemore, 85 Fla. 164, our Supreme Court said: “The 
doctrine of imputed negligence does not obtain in this state.” 


What is meant by imputed negligence? It requires discriminating thought to dis- 
tinguish between a state of facts where the doctrine properly applies and kindred facts 
that would necessitate the application of some other rule of law. Perhaps the definition 
given by the Appellate Division of the Supreme Court of New York, in the case of Smith 
v. New York Cent. & H. R. R. Co., 38 N. Y. Supp. 666, is as near correct as can be ab- 
stractly stated. There the court said: 


“ ‘Imputable contributory negligence,’ which will bar the plaintiff from reeovery 
exists when the plaintiff, although not chargeable with personal negligence, has 
been, by the negligence of a person in privity with him, and with whose fault he 
is chargeable, exposed to the injury which he received through the negligence of 
the defendant.” 


In the case of S. A. L. ete. v. Watson, 113 So. 716, citing the Bazemore case, our Su- 
preme Court said: 


“The doctrine of imputed negligence has received small recognition in this jur- 
isdiction.” 


It has been sought to apply the doctrine to various relations. It seems to be in- 
voked most frequently in cases of coveture or infancy. It has no application where the 
facts establish the relation of Principal and Agent, Master and Servant, or Joint Enter- 
prise. It rests on no contractual relation and is entirely vicarious. A passenger in a 
motor vehicle cannot be charged with the negligence of the driver, where he exercises 
no authority or control over the driver or the machine (Porter v. Jax. Elect. Co., 64 Fla. 
409); and when sought to be used in cases involving Infancy or Coveture, it is on the as- 
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sumption of authority and control of parent over child, or of husband over wife, which 
is more apparent in theory than in fact. 


In the Bazemore case, the defendant filed a plea alleging that the father of a two 
and one half year old child was negligent “in not providing a competent person to attend 
upon the child and guard it against dangers.” A demurrer to the plea was sustained 
and the ruling affirmed by the Supreme Court. So the alleged negligence of the father 
was not imputed to the injured child and a substantial recovery was had. Jax Elect. Co. 
v. Adams, 50 Fla. 429, 39 So. 183 is to the same effect. Burdines, Ine. v. McConnell, 
1 So. (2d) 462. 


In the Watson case, it was sought to bar the action of Mrs. Watson by imputing to 
her the alleged negligence of her husband, but the Supreme Court said, 


“The mere existence of a marital relation does not have the effect of imuputing 
to the wife the negligence of the husband.” 


It will be noticed that in the Watson case our court held that the negligence of the hus- 
band couldn’t be imputed to the wife, but made no comment as to the converse, as that 
question was not involved. 


The case of first impression on that subject seems to be Chicago B. & I. R. Co. v. 
Honey, 63 Fed. 39, and the court apparently proceeded to a decision without giving any 
very satisfactory reason for the conclusion reached. In the case of Herrell v. St. Louis 
F. R. Co., 23 S. W. (2d) 102, 69 A. L. R. 470, the Supreme Court of Missouri quotes ap- 
provingly from the Colorado Supreme Court that, 


“The mere existence of the marital relation will not have the effect to impute the 
negligence of the husband or wife to the other.” 


And this is in harmony with the text of 4 Blashfield 607 and Sherman & Redfield, See. 
83, page 215, and with the editors annotation and authorities cited in 110 A. L. R. 1100. 


Numerous authorities, besides our own Supreme Court, have questioned the sound- 
ness of the doctrine of imputed negligence, and one court, recognizing that it is difficult 
to justify it on the theory usually accepted, has sought to explain it in a novel way. In 
the case of Callies v. Reliance LaundryCo., 206 N. W. 198, 42 A. L. R. 712, the Supreme 
Court of Wisconsin denied a mother the right of recovery for injury to her minor child, 
because. as it was reasoned, the child was guilty of contributory negligence, and the law 
transferred to the mother a portion of the right of action, subject to the defense of the 
child’s contributory negligence. 


UNITED STATES BOARD OF TAX APPEALS 


A Decision of Interest Submitted by ELDRIDGE HART, of Winter Park 


Estate of Lucy O. McGugan, Deceased, Arthur McGugan, Executor, Petitioner, v. 
Commissioner of Internal Revenue, Respondent. 


Docket No. 108208. Promulgated September 10, 1942. 


Funeral expenses and expenses of last illness of a married woman dying testate a 
resident of Florida, paid pursuant to the terms of the last will and allowed by the laws 
of the state as a charge against the gross estate, held, a legal deduction from the gross 
estate. 

OPINION. 


SMITH: This proceeding is for the redetermination of a deficiency of $5,098.31 in 
the estate tax of Lucy O. McGugan, deceased. The question in issue is whether the ex- 
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penses of decedent’s last illness and funeral are deductible from the gross estate in determ- 
ining the value of the net estate. The respondent has determined that under the laws of 
the State of Florida, where the decedent was a resident, these items were the primary 
liability of the decedent’s surviving husband and are therefore not properly allowable as 
deductions from the decedent’s estate. The facts are stipulated. 


The decedent died a resident of the State of Florida on June 20, 1938, leaving a 
will which was probated and administered in Orange County, Florida. Item I of the 
will provided: “I direct that all my just debts and funeral expenses be paid out of my 
estate as soon after my decease as shall be found convenient.” 


The decedent was survived by her husband, Arthur McGugan, who was named execu- 
tor of her estate. An estate tax return was filed by the executor with the collector of in- 
ternal revenue for the district of Florida. In the estate tax return the deduction was 
claimed of $685 representing $450 of physician’s fees and nursing fees of $100, which 
were incurred in decedent’s last illness, and funeral expenses of $135. These items were 
all paid out of the funds of the estate. 


In his deficiency notice the respondent disallowed the deduction of all these items, 
stating : 

Funeral expenses in the amount of $160.00 have been disallowed for the reason that 
under the laws of the State of Florida such expenses are the personal liability of the 


decedent's husband and therefore do not constitute a proper deduction from the gross 
estate of the decedent. 


The deduction for debts of the decedent has been decreased $575.00, made up of the 
following items: 


$450.00 
(c) Pledge to Winter Park Symphony Orchestra ~----------- 25.00 


(a) and (b). The expenses of the last illness of the decedent have been disallowed 
on the ground that under the Florida State laws they are the personal liability of the 


decedent’s husband and hence do not constitute a proper deduction from the taxable 
estate of the decedent’s wife. 


Section 303 (a) of the Revenue Act of 1926, as amended by section 805 of the 


Revenue Act of 1932 and section 403 (a) of the Revenue Act of 1934, provides in part 
as follows: 


See. 303. For the purpose of the tax the value of the net estate shall be determined— 


(a) In the case of a citizen or resident of the United States, by deducting from the 
value of the gross estate— 


(1) Such amounts— 
(A) for funeral expenses. 
(B) for administration expenses. 
(C) for claims against the estate. 


as are allowed by the laws of the jurisdiction, whether within or without the United 
States, under which the estate is being administered, * * * 


The respondent’s determination that the expenses of decedent’s last illness and 
funeral are not deductible from the gross estate because not allowed by the laws of the 
State of Florida is based upon the ruling of the Supreme Court of Florida in Fletcher 
v. Rickey (1934), 154 So. 147. It was held in that case that the expenses of the deceased 
wife's last illness and funeral were a primary liability of the surviving husband and that 
the separate real estate of the deceased wife, which upon her death passed to her husband 
and daughter in equal shares, was not subject to sale by the administrator for the purpose 
ef paying such expenses. 
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The court’s opinion reads in part as follows: 


On the face of the record it appears that the claims presented, and for the payment 
of which the separate property of the decedent was sold, were valid claims against her _ 
surviving husband, William Snyder, and there existed no authority of law to subject 
in the probate court the separate property of the decedent to sale for the payment of 
these claims. On the death of Tillie Snyder the property descended by virtue of the 
statutes of inheritance to William Snyder, the husband, and Dora, the daughter, in equal 
parts, and at the death of William Snyder, which the record shows to have later oceurred, 
his interest in the property descended to the daughter, Dora. 


Now the record shows, as hereinbefore stated, that Tillie Snyder was under the 
disabil'tics of coverture at the time of her death, and, therefore, her separate property 
could not then have been reached by creditors, except by that course of procedure which 
is authorized by statute to carry into effect the provisions of section 2 of article 11 of 
the Constitution of Florida. The debts accruing, as the debts here are a'leged to have 
accrued, became and were the debts of the husband, and, therefore, the married woman 
was not liable for that part of the debt which accrued prior to her death and her separate 
estate was not l’ab'e to be held for it after her death. When she died, the property 
here involved immediate!y hecame vested in her surviving heirs, the husband and daughter, 
and was no more liable to be sold for the payment of her debts or for her funeral 
expenses, in so far as the share of the daughter was concerned, than if she, the daughter, 
had acquired the property through some other and different source. * * * 


Section 2 of article 11 of the Constitution of Florida has no application to the 
facts in the instant case. It merely provides creditors of a married woman’s estate certain 
remedies against the assets of the estate for a limited number of purposes, none of which 
relates to the payment of last illness and funeral expenses. 


While Fletcher v. Rickey, supra, offers some basis for the respondent’s determination 
in the instant proceeding, it is to be noted that the facts there were entirely different 
from those ‘n the instant procceding. There, the wife died intestate, survived by her 
husband and daughter and leaving a separate estate consisting of a parcel of realty. 
Before administration of her estate the husband died. Therefore, an administrator was 
appointed for the wife’s estate and the administrator, pursuant to order obtained from 
the county court, sold the real estate which the decedent had owned at the time of her 
death to pay “some debts al’eged to be due” by her consisting of a $3.60 doctor bill and 
$85 due on her funeral expenses. The court pointed out that upon the death of the wife 
her rea] estate passed to her husband and daughter in equal shares and that upon the 
death of the husband his ‘nterest also passed to the daughter, so that at the time of the 
appointment of the administrator for the wife’s estate the property in question was 


wholly owned by the daughtcr and was not subject to administration as a part of the 
wife’s estate. 


In the instant proceeding the decedent left an estate consisting of both real and 
personal property and provided in her w'll that the expenses of her last illness and 
funeral be paid out of her estate. The statutes of the State of Florida provide that: 


Order of payment of expenses of administration and claims against the estate.— 
Personal representatives shall pay the expenses of administration and claims against 
the estate in the following order: 


Class 1. Costs, expenses of administration, compensation of personal representatives 
and their attorneys’ fees. 


Class 2. Reasonable funeral expenses not to exceed the sum of three hundred and 
fifty dollars and any excess over said sum shall be considered as included in the payments 
specified to be made in Class 8. 


Class 3. Expenses of last illness of the decedent, including debts for board and 


a 
280 
1 
| 
3 
: 
3 
4 
| 


FLORIDA LAW JOURNAL 281 


lodging, hospital, physicians,’ surgeons,’ and druggist bills and nursing, attendance and 
medicine during the last sickness of the deceased, incurred within a period of sixty days 
prior to the death of the decedent. (§ 5541 (96), Title I, ch. V, art. 7, Compiled General 
Laws of Florida.) 


Even conceding for the sake of argument that under the rule of Fletcher v. Rickey, 
supra, the decedent’s real estate could not have been sold for payment of the disputed 
items, that is not determinative of our question. Schedule O of the decedent’s estate 
tax return shows mortgages, notes, and cash of over $13,000, jointly owned property of 
over $12,000, other miscellaneous property of approximately $14,800, and “Transfers 
during decedent’s life” of approximately $300,000. Thus, apparently there were ample 
funds for payment of the amounts specified in the will out of decedent’s personal property. 
We do not have here any question as to the right of the executor of decedent’s estate 
to sell any real estate left by the decedent. 


“We do not construe Fletcher v. Rickey as prohibiting the payment of expenses of 
a decedent’s last illness and funeral, out of the general funds of the estate, where the 
decedent has so directed by will and where there are ample funds for such purpose. 
It has been held that, even though under the common law these expenditures are regarded 
as primary liabilities of the surviving husband, the husband is relieved of such liability 
where the wife directs in her will that they be paid out of her estate and leaves sufficient 
property for their payment. See Jn re Skillman’s Estate, 146 Iowa 601; 125 N. W. 343; 
Brown v. Brown, 199 N. C. 473; 154 S. E. 731. 


It is clearly the purpose of the Federal estate tax law to permit the deduction of 
such items if allowed by the laws of the jurisdiction under which the estate is being 
administered. Since it is stipulated that the items in dispute were paid by the executor 
and that the administration of the estate has been closed, the items apparently were 
allowed as deductions from the gross estate by the laws of the State of Florida. | 


We are of the opinion that the respondent erred in his disallowance of the deduction 
from the gross estate of the funeral expenses and expenses of decedent’s last illness. 


No question is raised in this proceeding as to respondent’s disallowance of the pledge 
of $25 to the Winter Park Symphony Orchestra, as shown in the deficiency notice. 


Decision will be entered under Rule 50. 


A friend of ours happened to mention his lawyer in the presence of 
his young son the other day. Immediately the youngster wanted to know 
what a lawyer does. “Why, my lawyer is the man that advises me what 
to do in my business,” his dad explained. “Well, who’s his lawyer?” was 
the quick rejoinder. 
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WHAT OF THE FUTURE 


It has been stated many times by the officers of the Armed Forces of 
the U. S. that lawyers are “a dime a dozen”. This also seems to be the pre- 
vailing opinion in some of the various bureaus and boards of the Federal 


Government. Is this justified, and if it is what is the matter with the 
lawyer? 


The lawyer, with his trained mind, should be able to serve his country 
just as well as any other citizen. He should be able to handle administra- 
tive work just as well as any clerk. There seems to be no place in the War 
Effort for the lawyer as such. However, when it comes to voluntary serv- 
ices the lawyer is the first man called upon. He is requested to serve on 
Draft Boards, Rationing Boards, to make War Savings Bond speeches and 


other similar services, and he very generously responds with his time and 
talents. 


Why is it therefore that he is apparently in such bad graces with the 
“Powers That Be’? Is it because the lawyer is such an individualist that 
he cannot adapt himself to changing conditions? Your Editor cannot be- 
lieve that this is the reason. There appears to be some need of educational 
work amongst the general public, as well as amongst the Governmental of- 
ficials to prove to them the capabilities of the lawyer, to prove to them that 
he can be as competent a personnel director or administrator as any other 


person, and to prove, that to say that he cannot, just because he is a lawyer, 
is ridiculous on its face. 


With his trained mind the lawyer should be able to adapt himself to 
any changing condition. Our way of life after this war is going to change, 
we hope for the better, but the life that we know and that we have lived is 
to be no more. We, in America, are not going to be able to live within our- 
selves as much as we have done in the past. This war has taught us that 
we are a part of the world, and a large part thereof, and that we must play 
our part in maintaining world conditions on a livable plane. 


The day will come again when the lawyer, as such, is not “a dime a 
dozen’’, but when he will be looked up to as a man who can and will be the 
leader in reframing the world after the war has been won. 
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Flovida State Bo (Association 


OFFICERS AND BOARD OF GOVERNORS: 


J. THOMAS GURNEY, President JOHN DICKINSON, Acting Executive Secretary 
WM. B. BOND MILLARD B. SMITH ROBERT R. MILAM JOHN DICKINSON 
STANLEY MILLEDGE MILLARD F. CALDWELL NEIL C. McMULLEN 


CONFERENCE OF BAR DELEGATES 


BOARD OF GOVERNORS AND ASSOCIATION COMMITTEES 
OF THE FLORIDA STATE BAR ASSOCIATION 


George Washington Hotel, Jacksonville 
DECEMBER 7, 1942 — 9:30 A. M. 


THEME: COORDINATING THE WORK OF THE STATE AND LOCAL BAR 
ASSOCIATIONS WITH THE WAR EFFORT 


1. GENERAL STATEMENT—J. Thomas Gurney, President, presiding. 


2. REPORT AND PROSPECTUS OF THE ASSOCIATION’S COMMITTEE ON 
NATIONAL DEFENSE, Charles A. Mitchell, Chairman National Defense Com- 
mittee, and Lincoln C. Bogue, President St. Petersburg Bar Association. 


Diseussion from the floor. 


Recess at 10:15 A.M. to the Federal Building to attend the first session 


to be held in Florida of the United States Cireuit Court of Appeals 
for the Fifth Cireuit. 


3. THE IMPORTANCE OF THE BAR’S PROGRAM ON AMERICAN CITIZEN- 
SHIP, by William C. Brooker, Chairman of Committee on American Citizenship, 
and Alfred P. Marshall, Vice Chairman. 


Diseussion from the floor. 


4. THE ALIEN PROBLEM, Honorable Herbert 8S. Phillips, United States District 
Attorney and Chairman Comnuttee on Bill of Rights. 


5. LOOKING AHEAD IN THE MATTER OF JUDICIAL AND LEGAL REFORM, 


by James A. Dixon, Chairman Committee on Judicial Administration and Legal 
Reform. 


Discussion from the floor. 
NOON RECESS 


6. DEVELOPMENTS IN THE MATTER OF REGULATION OF THE BAR, by 
Honorable Dewey A. Dye, former State Senator, and Chairman of Committee on 
Unification of the Bar; Honorable Millard Caldwell, former Congressman and 
Chairman of Legislative Committee; E. Harris Drew, Chairman of Public Re- 


lations Committee; and Honorable Stanley Milledge, Chairman of Committee 
on Professional Ethies & Grievances. 


Diseussion from the floor. 


; 
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7. THE WORK OF THE RULES COMMITTEE, PRESENT STATUS, by Julius 
Parker, Chairman of the Rules Committee. 


Diseussion from the floor. 


8. THE PROGRESS OF THE WORK ON THE ANNOTATION OF THE STATUTES, 
by John C. Ausley, Chairman Law Book Committee; and Honorable J. Tom 
Watson, Attorney General of the State of Florida. 


Diseussion from the floor. 


It is anticipated that the meeting will adjourn early enough in the afternoon 
for various committees to hold meetings that may have been called for this time. 


At 7:00 P.M. stag dinner in honor of the Judges of the United States Cireuit 
Court of Appeals for the Fifth Judicial Circuit, sponsored by the Jacksonville 
Bar Association, at the George Washington Hotel. Tickets available at $1.50 
per plate. Dress informal. Everyone in attendance on the Conference is cordially 
invited to attend. 


ANNOUNCEMENTS 


Will each individual member of the Association please check the mailing address 
on the front of his Journal and if it is not correct drop a card to the Editor so that we 
can correct the mailing list. Each month numberless Journals are returned for insuf- 
ficient address. Under Postal Regulations the Association has to pay for their return 
postage at First-Class rates. We want to be sure that you get your Journal and so will 
you please send your correct mailing address to us so that we ean be sure that you do 
receive it, thus saving the Association some money besides? 

The members in the Armed Forces particularly are urged to notify the Editor of any 
change of address and we will do everything possible to see that your Journal follows 
you. 


Make your plans to attend the Mid-Winter Conference of Bar Delegates in Jackson- 
ville on December 7th. An interesting and enjoyable program has been arranged as you 
can see. By attending this we can also show the members of the U. S. Cireuit Court of 
Appeals of the Fifth Juricial Cireuit that we appreciate their opening a term of court 
in Jacksonville, which will be a great convenience to Florida lawyers. At the adjourn- 
ment of the Conference there will be a meeting of the Junior Bar Section and of several 
of the committecs of the Association. Every local Bar Associat‘on should be represented 
by accredited delegates. 


The Honorable J. Tom Watson, Attorney General of Florida, has announced that 
his staff is preparing the Annotations to the Florida Statutes, 1941 and that he has con- 
tracted for their publication and that they will be ready for distribution shortly after the 
adjournment of the 1943 Legislature. Th’s work is being done as directed by the Statute 
sponsored by the Florida State Bar Association setting up a continuous revision service. 
He is to report on this subject to the Conference of Bar Delegates in Jacksonville on De- 
cember 7th. 


Washington, D. C. the late Mr. Justice Brandeis. At noon, 
. the resolutions adopted at this meetings will 
A meeting of the Bar of the Supreme 
Court of the United States in the Supreme yer the Attorney 
Court building on Monday, December 21st, eneral will address the Court. 
1942, at 10 o’clock in the morning, is called Charles Fahy, 
to take appropriate action in memory of Solicitor General of the United States 


> 
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(Associations 


Ray V. Sowers, General Supervisor of 
Edueation for Duval County Schools was 
the guest speaker at the meeting of the 
JACKSONVILLE BAR ASSOCIATION, 
November ninth. His subject was “Folk 
Ways and State Ways.” 


Cireuit Judge W. T. Harrison was the 
principal speaker at a recent meeting of 
MANATEE COUNTY BAR ASSOCIA- 


TION. President Sam Cornwell presided. 


The MANATEE COUNTY BAR ASSO- 
CIATION has started a good movement. 
It held a joint meeting with the Board of 
Realtors of Bradenton recently and each 
adopted a set of resolutions covering the 
ethics of the members of their respective 
professions, in regard to their joint work 
in handling real estate transactions. We 
need more constructive work of this type. 


LAWYERS IN THE ARMED FORCES 


CAPTAIN JAMES HORRELL, Or- 
lando, is now stationed at Camp Croft, 
South Carolina. 


LIEUTENANT (jg) WM. A. COBB, 
West Palm Beach, is now stationed at 
Fort Schuyler, the Bronx, New York City. 


FIRST LIEUTENANT LAWRENCE 
A. LONG, Jacksonville, is Assistant Post 
Judge Advocate and Chief Defense Coun- 
sel at Amarillo Field, Texas. 


SECOND LIEUTENANT JULIUS B. 
DODD, Jr., Saint Augustine, is at Fort 
Bragg, North Carolina. 


CLARENCE J. BROWN, JR., Pensa- 
cola, is now with the Federal Bureau of 
Investigation in Washington. 


ENSIGN ROGER J. WAYBRIGHT, 
Jacksonville, is somewhere on the Atlant’e. 


STUDENT CADET EDGAR W. WAY- 
BRIGHT, JR., Jacksonvil'e, is in training 
in the Army Glider Service in New Mexico. 


MISS ANNE E’DEL, West Palm Beach, 
has been commissioned a Lieutenant (jg) 
in the WAVES and is in training at Smith 
College. 


J. TWEED McMULLEN, Clearwater, 
former U. S. District Attorney, has been 
commissioned in the Naval Reserve and is 
in training at Cornell University. 


LLOYD CAMPBELL, Cocoa, has en- 
listed in the Naval Reserve as a Yeoman 
in the Transport Squadron of the USNR 
and is awaiting eall for active duty to 
Norfolk, Virginia. 


LIEUTENANT COLONEL R. E. KUN- 
KEL, Miami, is stationed in Washington, 
D. C., in the office of the Judge Advo- 
cate General. 


WILLIAM K. AKRIDGE, Cocoa, has 
been commissioned a Lieutenant (jg) in 
the USNR and will shortly report for 
duty. 


LIEUTENANT HENRY TOLAND, 
Tampa and Plant City, is attending Offi- 
cers’ School at Fort Sill, Oklahoma. 


JAMES DIEFFENWIERTH, Orlando, 
former Juvenile Judge, has been ecommis- 
sioned a Lieutenant (jg) in the USNR. 

CHARLES E. FISHER, St. Petersburg, 
has been commissioned a Lieutenant (jg) 
in the USNR and is to report shortly to 
Princeton University for training. 


3 
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SHERMAN N. SMITH, JR., Vero 
Beach, has enlisted in the U. S. Navy. 


CAPTAIN JAMES H. WATSON, Pen- 
sacola, is stationed at Fort Bragg, North 
Carolina. 


ROYAL J. UNTREINER, Pensacola, is 
with the Federal Bureau of Investigation 
at Jackson, Mississippi. 


CAPTAIN SAM PASO, JR., Pensa- 
cola, is stationed at Ft. Monroe, Virginia. 


HARRY BLACK, St. Petersburg, has 
been commissioned an Ensign in the USNR 
and reports soon to Princeton University 
for Indoctrination. 


ENSIGN FRANK MARTIN HENDER- 
SON, Tampa, is stationed at the Naval 
Operating Base at Key West. 


THEY TELL ME THAT— 


MARTIN F. WHELAN, JR., Miami, 
has been appointed Municipal Judge of 
the City of Hialeah. 


CODY FOWLER, Tampa, was the prin- 
cipal speaker- at the Armistice Day Me- 
morial Service there. 


SAM FEINBERG, Tampa, has been ap- 
pointed an Assistant City Attorney. 


PARKER HOLT, Ft. Myers, spoke to 
the Naples Lions Club on the subject “Be- 
coming and Remaining a Lawyer”. 


JAMES H. MILLICAN, JR., Palatka, 
has been appointed an Assistant Attorney 
General by Attorney General Tom Wat- 
son. 


M. R. McDONALD, Sebring, spoke to 
the Sebring Lions Club on the “History of 
Texas and the Mexican Border Line” at 
a recent meeting. 


MRS. MATTIE H. FARMER, Ocoee, 
has been appointed by Governor Holland 
as Judge of the Juvenile Court of Orange 
County. 


ALFRED A. GREEN, Daytona Beach, 
has been appointed City Attorney of that 
City with HORACE D. RIEGLE as his 
Assistant. 


RODNEY L. DURRANCE, Tallahassee, 
has been appointed an Associate Attorney 
for the U. S. Department of Labor, and 
assigned to the Regional Office at Jack- 
sonville. 


ROBERT R. MILAM, Jacksonville, was 
the principal speaker at the Optimist Club 
meeting in Jacksonville recently, speaking 
on the subject “The Civilian Aspects of 
the War”. 


GILES J. PATTERSON, Jacksonville, 
has been Campaign Chairman of the War 
Chest Drive there with HENRY P. ADAIR 
as head of the Special Gifts Division. 


Florida lawyers were active in bringing 
to the public information on the Constitu- 
tional Amendments recently voted on by 
the people. Taking prominent parts there- 
in were R. K. LEWIS, West Palm Beach, 
J. W. HUNTER, Tavares, C. P. DICKIN- 
SON, Orlando and ARCHIE CLEMENT, 
Tarpon Springs. 


PRESIDENT J. TOM GURNEY was 
the principal speaker at the Orlando Ar- 
mistice Day Memorial Services. 


C. P. DIAMOND, Vero Beach, has been 
appointed County Prosecuting Attorney 
for Indian River County. 


DEWEY DYE, Bradenton, was the prin- 
cipal speaker at an Optimist Club meeting 
in Bradenton when he told that club of 
the work of the Bar Association in con- 
ducting courses in Commercial Law in the 
Palmetto High School, stressing what our 
present way of life means. 


E. D. TREADWELL, JR., Arcadia, has 
been very active in speaking to the schools 
of DeSoto County on the American Citizen- 
ship program of the State Bar Association. 
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CURTIS H. GARDNER, Daytona 
Beach, has been appointed a member of the 
Cireuit Court Commission of the Seventh 
Judicial Cireuit by Cireuit Judge George 
W. Jackson. 


E. HARRIS DREW, West Palm Beach, 
has been appointed to the post of Chief 
Block Leader of the Citizens Service Corps 
of West Palm Beach. 


D. H. REDFEARN, Miami, has been 
appointed Fourth District Director of the 
Victory Speakers Bureau of the Florida 
State Defense Council. 


T. FRANKLIN WEST, Milton, has been 
elected Lieutenant Governor of District 
No. 1, Florida Kiwanis Clubs. 


JUVENILE JUDGE WALTER 6%. 
CRISWELL, Jacksonville, was the princi- 
pal speaker on “Juvenile Delinquency” at 
an open meeting of the Jacksonville P.T.A. 


Remembrance of 
Things Past 


—Submitted by John C. Gramling, Miami 

I though it might be of interest for you 
to know the definition of “slab-off” as 
given by Crawford in the case of Crawford 
v. State, 70 So. Rep. 374. 


On or about March 19th, 1914, Craw- 
ford killed Joseph C. Keene in the north 
part of Dade County. The defendant, 
Crawford, testified that he and the de- 
ceased had been friends for many years, 
owned adjoining farms and at one time 
lived together in the same house. 


The defendant and the deceased were 
both deacons in the Primitive Baptist 
Chureh. The difficulty began when there 
was a schism in the church. The deceased, 
among other members, left the church to 
set up another church because of the 
schism. The deceased, immediately after 
the division of the church, removed himself 
from the home of Crawford. 


Crawford testified that the deceased, 
Keene, went with the “slab-offs” and that 
was the beginning of the difficulty which 
brought about the shooting. When asked 


to explain what “slab-off” meant, he said, 
in effect, that the “slab-off’ is that part of 
a log which is worthless and eut off from 
the main log and which “slab-off” is con- 
veyed to the fire heap and burned. So when 
there is a schism in the church, those who 
leave the main body of the church are the 
“slab-of fs.” 


Life’s Records Closed 


JUDGE JOSEPH CORNELIUS SALE, 
Bronson, died in Jacksonville on Novem- 
ber 4th at the age of fifty-two. Judge 
Sale was a prominent figure in Levy Coun- 
ty and had served for sixteen years as 
County Judge there. He had also served 
as Secretary of the State Democratic Ex- 
ecutive Committee for a number of years. 
In the last election he was elected a mem- 
ber of the House of Representatives of 
the Legislature from Levy County. 


BERNARD F. BORCHARDT, Tampa, 
died in Lake City on November 8th. Mr. 
Borchardt, besides being a well known at- 
torney, was the author of three novels, 
“Suwannee aVlley”, “The Way of the 


Walking Wounded” and “The Blindfolded 
Goddess”. 


In Memoriam 


JOHN H. CARTER, SR., Marianna, 
passed away November 11th, 1942 at the 
age of 77, after an illness of several weeks. 
Mr. Carter was born and reared in Jack- 
son County, Florida, and has been an able 
and outstanding lawyer for 43 years. He 
graduated in the first class to be awarded 
diplomas under the name of the “Universi- 
ty of Florida”. He served as President of 
the Florida State Bar Association in 1924-5 


and was always in attendance at the An- 
nual Conventions. 


He was also Chancellor of the Episcopal 
Diocese of Florida. His memory for his 
services to his state, his bar and his church 
will long be revered and the inspiration 
that he gave to the many young lawyers 
with whom he came in contact cannot help 
but be carried on in their daily lives. 


| 
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Case Comments 


Contributed by the students of the law schools of the University of Florida, 
John B. Stetson University, and the University of Miami. 


FACULTY ADVISORS 
Dean Thomas F. Lambert, Stetson 
James W. Day, Florida Lauffer T. Hayes, Miami 


CONTRIBUTORS TO THIS ISSUE: 
Students of Stetson University Law School 


CONTRIBUTORY NEGLIGENCE—ASSUMPTION OF RISK—DISTINCTIONS 


The plaintiff was employed by the defendant to place electric wiring in the upper 
part of a toll house. Boards had been placed across the rafters in the attic for the pur- 
pose of making a safe place to work, and there was an opening in the roof admitting 
light and permitting the taking in of material to be placed across the rafters. Subsequent- 
ly, the boards-were removed and the opening in the roof was closed so that there were no 
boards upon which the plaintiff could move, and the attic could be entered only through 
a small seuttle hole through which no boards could be taken to make the attie a safe place 
in which to work. The plaintiff protested the removal of the boards to a proper agent of 
the defendant, but they were not replaced, and, as a result, according to the declaration, 
the plaintiff was injured by falling astride a rafter while attempting to complete his elec- 
trical work in the dimly lighted attic. HELD, by the court on rehearing in which the ma- 
jority of the court reversed itself on the basis of Buford’s J., dissenting opinion in the 
original appeal, that the declaration showed both the assumption of risk and contribu- 
tory negligence on the part of the plaintiff and that the judgment for the defendant on de- 
murrer to the declaration should be affirmed. Gordon v Gandy Bridge Co., 7 So. (2d) 
350. 


Courts have had difficulty with the doctrines of assumption of risk and contributory 
negligence. The two have often been confused and not clearly distinguished.2 Our 
Florida Court, in Southern Turpentine Co. v Douglass, 61 Fla. 424, 54 So. 385 limited 
the application of the doctrine of the assumption of risk to master and servant relation- 
ships. Whether or not that limitation has been overruled in this state is questionable.? 
Further questions may be directed at the reasons for such limiation and whether it is sup- 
ported by the weight of authority.¢ 


1. See comment in 40 Mich. L. Rev. 137. In 35 Amer. Jur., Master and Servant, Sec. 298, it is 
said, “Even the most casual investigation discloses a perplexing and often quite unintelli- 
gible array of propositions” 

2. 35 Amer. Jur., Master and Servant, Sec. 295. For a good example of confusing the two 
principles, see Bolen v Strange, 192 S. C. 284, 6 S. E. (2nd) 466; 8 Harv. L. Rev. 457. 

3. See Cooney-Eckstein Co. v King, 69 Fla. 246, 67 So. 918, wherein the court in quoting from 
Tinkle v St. Louis & San Francisco R.R. Co. 212 Mo. 445, 110 S. W. 1086, said, “As a 
general rule, the doctrine of assumption of risk pertains to controversies between masters 
and servants, though circumstances may arise between parties other than masters and 
servants when the doctrine may apply; but such defense is never available unless it 
rests upon contract, or, if not exclusively on contract, then on an act done so spon- 
taneously by the party against whom the defense is invoked that he was a volunteer.. .” 
Also H. C. Operating Co. v Fossum, 176 So. 865, and Jacksonville Beach v Jones, 101 Fla. 
96, 131 So. 369, 1383 So. 562. 

4. Bowen, L. J., in Thomas v Quartermaine, 18 Q.B.D. 685, 691, and Knowlton, J., in O’Malley 
v South Boston Gas Light Co., 158 Mass. 185, 136, 32 N. E. 119, 47 L.R.A. 161. But Contra 
St. Louis Cordage Co. v Miller, 126 Fed. 495, 63 L.R.A. 551, and Shoninger Co. v Mann, 
219 Ill, 242, 76 N.E. 354, 3 L.R.A. (N. S.) 1097. Cooley on Torts, 3d ed., p. -050, “The 
doctrine of assumption of risk rests upon an implied contract ...” The comment has 
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A recognition of the distinctions between assumption of risk and contributory negli- 
gence has been made by the Florida Court in commenting that the former negatives the 
idea of negligence while the latter precludes recovery on the theory that, though the de- 
fendant was negligent, the plaintiff’s negligence was also a proximate cause.s Assump- 
tion of risk is in the nature of a negative defense,‘ in must cases,?7 whereas contributory 
negligence is an affirmative defense® similar to a plea of confession and avoidance. 


On rehearing the pr'neipal case, the majority of the court referred to the dissenting 
opinion in the original appeal as a correct statement of the law of the case.s Buford’s, 
J., remarks in his dissent were limited to the doctrine of the assumption of risk,'° but 
nevertheless, the court came to the conclusion that the declaration revealed both the as- 
sumption of risk and contributory negligence so as to sustain a demurrer made thereto." 
Because of this disposition of the ease it is necessary to discuss both doctrines. 


Generally, it is said that the master is under a duty to provide a safe place wherein 
to work.'? Furthermore, it is established that the servant, assumes ordinary risks of the 
employment and those risks of which he had knowledge or should have known.'? How- 
ever, “the plaintiff must voluntarily, consciously, and deliberately elect to encounter a 
known risk’*4 in order to have assumed it. The reason for the plaintiff’s failure to re- 
cover is not that he acted unreasonably or improperly but because of free choice and be- 
cause the defendant owes the plaintiff no duty other than to disclose the true conditions 
when the plaintiff acts by virtue of the defendant’s permission." An objective standard 
of conduct, therefore, has no application where the plea is the assumption of risk. The 
plaintiff’s conduct may show that he was contributorily negligent..6 The obviousness of 
the risk is only one factor in determining whether or not the risk was known and appre- 
ciated and therefore assumed.” 


The further limitation upon the doctrine of the assumption of risk is that it must be 
voluntarily undertaken. Though economic coercion has been recognized in England as 
the type of coercion which makes the plaintiff’s aet something different from voluntary," 


been made, “While the general trend, during many years, was as above stated, it has 
become recognized that the attempted distinctions between negligence or contributory 
negligence and assumption of risk appertain to the realm of theory or phrase, rather 
than to that of fact.” 35 Amer. Jur., Master and Servant, Sec. 296; Alexander, Judge 
Julian P., Myth of Assumption of Risk in 11 Miss. L. J. 290. 

5. Wilson & Toomer Fertilizer Co. v Lee, 90 Fla. 632, 106 So. 462; also Standard Oil Co. v 
Titus, 187 Ky. 560, 219 S. W. 1077, Harper on Torts (1933) Sec. 130, Restatement of Torts, 
Sec. 463, quoted in Shayne v Saunders, 129 Fla. 355, 176 So. 495. 

6.. It would, therefore, be impossible to avoid damages on the ground on assumption of risk 
if the defendant admitted being negligent. Harper on Torts, supra, p. 290; Bohlen, 
Voluntary Assumption of Risk in 20 Harv. L. Rev. 14, 17-18. 

7. In those cases where the plaintiff has assumed an extraordinary risk or a risk resulting 
from the employer’s negligence courts will construe a swaiver of the effects of the 
negligence thereby making assumption of risk an affirmative defense. 35 Amer. Jur. 
Master and Servant, Sec. 302, p. 728. See also Anno. 28 L.R.A. (N. S.) 1221. 

But is this not merely saying that the plaintiff was contributorily negligent? Harper on 
Torts, supra, Sec. 131. 

8. 20 R.C.L., p. 99, Sees. 87 et seq. 

9. Gordon v Gandy Bridge Co., 7 Sc. (2d) 350, 352. 

10. Ibid, 356-352. 

11. Ibid, p. 352. 

12. 35 Amer. Jur., Master and Servant, Sec. 104; 39 C.J., p. 308, Sec. 441. 

18. German American Lumber Co. v Brock, 55 Fla. 577, 46 So. 740; 39 C.J., p. 705, See. 908. 

14. Bohlen, Contributory Negligence, in 21 Harv. L. Rev. 233, 246. 

15. Ibid, 246; Harper on Torts, supra, Secs. 104, 130; Conrad v Springfield Consel. Ry., 240 
Ill. 12, 88 N. E. 180, 130 Am. St. Rep. 251 (Master and Servant); Stumpf v Leland, 242 
Mass 168, 136 N. E. 399 (landlord and tenant); Carlin v Krout, 142 Md. 140 120 Atl. 232, 
29 A.L.R. 13 (invitor and invitee). See also Anno. 28 L.R.A. (N. S,) 1219. 

16. Wheeler v Tyler, 129 Minn. 206, 152 N. W. 137; 35 Amer. Jur., Master and Servant, Sec. 
243; Harper on Torts, supra, Sec. 131. 

17. Restatement Agency, Sec. 521, comment f.; Bessemer Land & Improvement Co. v Comp- 
bell, 121 Ala. 50, 25 So. 793, 77 Am. St. Rep. °7. 

18. Beginning with the vigorous dissent of Mellish, L. J. in Woodley v Metropolitan District 
Ry., 2 Ex. D. 384, 46 L.J. Q. B. 521, 36 L.T. 419, 42 J.P. 181, the English courts have shown 
a decided willingness to recognize the coercion of a real or implied threat of dismissal. 
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it has not been so recognized in the American courts.'? The assigned reason for the fail- 
ure here to recognize economic pressure as coercion has been stated that the loss of a job 
is not as severe a blow in the United States as in England because of numerous opportun- 
ities to gain new employment.2e Whatever may have been the reason for the rule, “the . 
period during which the doctrine came into existene was one that favored capital in every 
way, and it was generally thought to be politic to deny the laborer a right of recovery 
against the capitalist when his only contention was that he had been injured in the dis- 
charge of his duties.”2' In addition to recognizing that times have changed since Priestly 
v Fowler,?? the statutory trend,?? and the possibility that courts may deny the defense when 
the work is being done in the ordinary manner,?¢ would a court be justified in holding that 
the rule is no longer applicable? The common law doctrine that the law will not aid one 
who has contributed to the destruction of his own property2® or person seems particularly 
harsh in master and servant relationships. A contact between the employer and employee 
relieving the former of liability for his neg'igence is void as against publie policy2¢ but 
nevertheless the same result may be reached through construing the risk as assumed. 


In the absence of the court’s recognizing such limitations as the above upon the doc- 
trine of the assumption of risk, it could very well, in the opinion of the writer, as the court 
did on the original hearing of the case,?7 have held the declaration sufficient in so far as an 
attack by demurrer was concerned.2@ The question whether or not the risk was assumed 
is ordinarily for the jury.2? A risk is not assumed if it is not known nor, if known, is it 
assumed if the full significance of choice is not realized.2° The elements of the plaintiff’s 
age, previous eonduct, and understanding* may be overlooked in applying a general ob- 
jective standard and ruling as a matter of law that the risk was assumed. 


As to contributory negligence, the test of the reasonable man’s conduct in similar cir- 
cumstances may be applied.s2_ But every human act involves some risk. The fact that one 
attempts an act while knowing of certain dangers is not necessarily unreasonable or negli- 
gent.2?| The knowledge of the danger does not prohibit the action but may only affect the 
standard of conduct necessary. Even here, it is offered that the court’s original position 


Yarmouth v France, 19 Q.B.D. 647, 57 L.J.Q.B. 7, 36 W.R. 281, 4 T.L.R. 1, on appeal 4 
T.L.R. 561; Smith v Baker and Sons 1891 A.C. 325, 60 L.J.Q.B. 683, 65 L.T. 467, 55 
J.P. 660, 40 W.R. 392, 7 T.L.R. 679; 

“In Canada the general rule is subject to some limitation. It has been held that ... the 
risk was voluntarily incurred, that is to say, without any compulsion of an immediate 
order or arising from fear of dismissal.” 39 C.J., p. 733, Sec. 933. 

19. 39 C.J. p. 800, Sec. 1004; Restatement Agency, sec. 523, comment b; Dougherty v West 
Superior Iron and Steel Co., 88 Wis. 343, 60 N.W. 274; Leary v Boston and A.R. Co., 139 
Mass. 580, 2 N.E. 115, 52 Am. Rep. 733; Hallstein v Pennsylvania R.R., 30 F, (2d) 594; 
Contra, New York N. H. and H. R. R. v Vizvari, 210 F. 118, L.R.A. 1915 C 9. 

20. Bohlen, Voluntary Assumption of Risk, in 20 Harv. L. Rev. 91, 115; cf. 39 C.J. P. 688, 
Sec. 889. 

21. 35 Amer. Jur. Master and Servant, Sec. 294, p. 717-718. 

22.3 M. and W. 1, 7 L.J. Ex. 42, 150 Eng. Rep. 1030. The doctrine originated with this case 
and was subsequently widely adopted by the American courts. cf. Florida Gravel Co. v 
Davis, 126 Fla. 64, 170 So. 660. See also 35 Amer. Jur., Master and Servant, Sec. 255, 

23. Workmen’s Compensation Statutes; 39 C.J. p. 701, Sec. 904. 

24. See Kanz v J. Neils Lumber Co., 114 Minn. 466; 131 N.W. 643, 36 L.R.A. (NS) 269. 

25. Bohlen, Contributory Negligence, in 21 Harv. L. Rev. 233. A distaste for the harsh results 
of the rule gave rise to judicial exceptions limitations upon the recognized rule of law 
relieving liability. Ibid, note 3, p. 238. 

26. 35 Amer. Jur., Master and Servant, Sec. 117; see Florida Gravel Co. v Davis, 170 So. 
660, 663. 

27. Gordon v Gandy Bridge Co., supra, p. 350. 

28. Assumption of risk is not a favored defense, 39 C.J. p. 689, Sec. 891. 

29. Anno. 7 Ann. Cases 442. 

30. Restatement Agency, Sec. 521, comment b.; St. Louis Cordage Co. v Miller, 126 F. 495, 
63 L.R.A. 551; 39 C.J. p. 7388, Sec. 943; 35 Amer. Jur., Master and Servant, Sec, 264, 

31. 35 Amer. Jur., Master and Servant, Secs. 311, 312, 313. 

32. Supra, note 16. 

33. Eckert v Long Island Ry. Co., 43 NY 502; Liming v Illinois Central Ry. Co., 81 Iowa 246, 
47 N. W. 66; Pomeroy v Westfield, 154 Mass. 452, 28 N.E. 899; Stevens v Walpole, 76 Mo. 
App. 218; Cooper v Reinhart, 91 N.J.L. 462, 103 Atl. 24; Kroger Baking Co. v Monroe, 
237 Ky. 60, 34 S.W. (2d) 929. 
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that the declaration was not subject to demurrer on this ground is the better one. Under 


all of the cireumstances of the case was it a matter which the court or the jury could bet- 
ter have decided after having heard the evidence ?34 


F. A. LeRoy Barkstrom 


34. It is recognized that negligence becomes a question of law -when only one reasonable 
interpretation can be drawn from the facts. McDermott v Severe, 202 U.S. 600, 50 L.Ed. 
1162, 26 Sup. Ct. 709; but there is an unanimity among the courts as to when only one 
inference may be drawn, even though the facts are similar or the same. For example, 
regarding the “stop, look and listen” rule. Baltimore and O. Ry. v Goodman, 275 U.S. 66, 
72 L. Ed. 167, 48 Sup. Ct. 24; Vaca v Southern Pacific Ry., 91 Cal. App. 470, 267 Pac. 346; 
Davis v Pere M. Ry., 216 N.W. 424; Contra, Seaboard Air L. Ry. v Sarman, 38 Ga. App. 
637; 144 S. E. 810; Big Sandy Ry. Co. v Blair, 224 Ky. 367, 6 S.W. (2d) 453; St. Louis, 
B. and M. Ry. v Cole, 4 S.W. (2d) 1019. 


NOTE: Through inadvertence the name of F. A. LeRoy Barkstrom of Stetson University, 
whose Case Comment—‘Munieipal Corporations, Zoning Ordinances, Validity 
Thereof” was published in the November issue of the Journal, was omitted. 
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